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The Scottish Ministers make the following Regulations in exercise of the powers conferred on them by sections 6(4), 9, 16(1), 17(2), 18(1), 26(1), 26(3) and 48(1) of the Food Safety Act 1990(
)section 2(2) of the European Communities Act 1972(
) and all other powers enabling them to do so.

So far as the following Regulations are made in exercise of powers under the Food Safety Act 1990, the Scottish Ministers have had regard to relevant advice given by Food Standards Scotland  in accordance with section 48(4A)(
) of that Act.
There has been consultation as required by Article 9 of Regulation (EC) No. 178/2002 of the European Parliament and of the Council laying down the general principles and requirements of food law, establishing the European Food Safety Authority and laying down procedures in matters of food safety(
).

Citation and commencement

1.  These Regulations may be cited as the Novel Foods (Scotland) Regulations 2017 and come into force on 1st January 2018.

Interpretation

2. — LISTNUM "SEQ1" \l 2  In these Regulations—

“the Act” means the Food Safety Act 1990(
);

“Regulation (EU) 2015/2283” means Regulation (EU) 2015/2283 of the European Parliament and of the Council of 25 November 2015 on novel foods, amending Regulation (EU) No 1169/2011 of the European Parliament and of the Council and repealing Regulation (EC) No 258/97 of the European Parliament and of the Council and Commission Regulation (EC) No 1852/2001(
);
“authorised officer”, means any person (whether or not an officer of the authority) who is authorised by a food authority in writing, either generally or specially, to act in matters arising under these Regulations and Regulation (EU) 2015/2283;

“food authority” has the same meaning as set out in section 5(2) of the Act(
); and

“specified provision” means a provision of Regulation (EU) 2015/2283 specified in column 1, and described in column 2, of the table in the Schedule.

Unless the contrary intention appears, any expression used both in these Regulations and Regulation (EU) 2015/2283 has the meaning that it bears in Regulation (EU) 2015/2283.
Enforcement

3.  It is the duty of a food authority within its area to enforce these Regulations and Regulation (EU) 2015/2283.

Offence and penalty

4.  A person who contravenes or fails to comply with any of the specified provisions as read with Article 35(2) of Regulation (EU) 2015/2283 is guilty of an offence and liable on summary conviction to a fine not exceeding Level 5 on the standard scale.

Application of various provisions of the Act

5. — LISTNUM "SEQ1" \l 2  The following provisions of the Act apply for the purpose of these Regulations with the modification that any reference in those provisions to the Act or Part of it is to be construed as a reference to these Regulations and any reference to an enforcement authority is to be construed as a reference to a food authority—
section 2 (extended meaning of sale etc);

section 20 (offences due to the fault of another person);

section 21 (due diligence);

section 22 (defence of publication in the course of business);

section 32 (powers of entry);

section 36 (offences by bodies corporate);

section 36A (offences by Scottish partnerships);

section 44 (protection of officers acting in good faith);

section 49 (form and authentication of documents); and

section 50 (service of documents).

Section 9 of the Act (inspection and seizure of suspected food) applies for the purposes of these Regulations as if it read as follows—

 SYMBOL 147 \* MERGEFORMAT 9.—(1) This section applies where it appears to an authorised officer of a food authority that a specified provision is being, or has been, contravened in relation to any novel food which has been placed on the market.

(2) The authorised officer may either—

(a)
give notice to the person in charge of the novel food that, until the notice is withdrawn, the novel food—


(i)
is not to be used for human consumption; and


(ii)
either is not to be removed or is not to be removed except to some place specified in the notice; or

(b)
seize the novel food and remove it in order to have it dealt with by a justice of the peace;

and any person who knowingly contravenes the requirements of a notice under paragraph (a) above is guilty of an offence.

(3) Where the authorised officer exercises the powers conferred by subsection (2)(a) above, the authorised officer shall, as soon as is reasonably practicable and in any event within 21 days, determine whether or not they are satisfied that the food complies with the specified Union provision and—

(a)
if so satisfied, immediately withdraw the notice;

(b)
if not so satisfied, seize the novel food and remove it in order to have it dealt with by a justice of the peace.

(4) Where an authorised officer exercises the powers conferred by subsection (2)(b) or (3)(b) above, the authorised officer shall inform the person in charge of the novel food that it is to be dealt with by a justice of the peace and—

(a)
any person who might be liable to a prosecution in respect of the novel food shall, if attending before the justice of the peace by whom the food falls to be dealt with, be entitled to be heard and to call witnesses; and

(b)
that justice of the peace may, but need not, be a member of the court before which any person is charged with an offence in relation to that novel food.

(5) If it appears to a justice of the peace, on the basis of such evidence as the justice of the peace considers appropriate in the circumstances, that any novel food falling to be dealt with under this section fails to comply with the specified Union provision, the justice of the peace shall condemn the novel food and order—

(a)
the novel food to be destroyed or to be so disposed of as to prevent it from being used for human consumption; and

(b)
any expenses reasonably incurred in connection with the destruction or disposal to be defrayed by the owner of the novel food.

(6) If a notice under subsection (2)(a) above is withdrawn, or the justice of the peace by whom any novel food falls to be dealt with under this section refuses to condemn it, the food authority shall compensate the owner of the novel food for any depreciation in its value resulting from the action taken by the authorised officer.

(7) Any disputed question as to the right to or the amount of any compensation payable under subsection (6) above shall be determined by arbitration.

(8) In the application of this section to Scotland –

(a)
any reference to a justice of the peace includes a reference to the sheriff and to a magistrate;

(b)
paragraph (b) of subsection (4) above will not apply;

(c)
any order made under subsection (5) above shall be sufficient evidence in any proceedings under this Act of the failure of the food in question to comply with food safety requirements; and

(d)
the reference in subsection (7) above to determination by arbitration shall be construed as a reference to determination by a single arbiter appointed, failing agreement between the parties, by the sheriff. SYMBOL 148 \* MERGEFORMAT 
Revocation

6.  The Novel Foods and Novel Food Ingredients Regulations 1997(
) and the Novel Foods and Novel Food Ingredients (Fees) Regulations 1997(
) are revoked in relation to Scotland.

   

Authorised to sign by the Scottish Ministers
St Andrew’s House,
Edinburgh
      2017

SCHEDULE
Regulation 2(1)

Specified Provisions
	1. Specified Provision 
	2. Subject matter 

	1. Articles 4(1) and 4(2)
	Requirement regarding procedure for determination of novel food status.

	2. Article 6.2 as read with Article 24.
	Requirement that only novel foods authorised and included in the Union list may be placed on the market as such, or used in or on foods, in accordance with the conditions of use and labelling requirements specified therein, and with any post-market monitoring requirements.

	3. Article 25.
	Requirement that any food business operator which has placed a novel food on the market shall immediately inform the Commission of any information of which it becomes aware concerning (a) any new scientific or technical information which might influence the evaluation of the safety of use of the novel food; (b) any prohibition or restriction imposed by a third country in which the novel food is placed on the market. 


EXPLANATORY NOTE

(This note is not part of the Regulations)

      
(�)	1990, c.16.  Section 6(4) was amended by paragraph 6 of Schedule 9 to the Deregulation and Contracting Out Act 1994 (c.40), paragraph 10(3) of Schedule 5 to the Food Standards Act 1999 (c.28) (“the 1999 Act”), and Schedule 2 to the Ministry of Agriculture, Fisheries and Food (Dissolution) Order 2002 (S.I. 2002/794).  Section 6(4A) was inserted by the Food (Scotland) Act 2015 (asp 1) .Sections 16(1)(e) and (f) were amended by paragraph 8 of Schedule 5 to the 1999 Act. Sections 17 and 48 were amended by paragraphs 12 and 21 respectively of Schedule 5 to the 1999 Act. Section 17(2) was amended by section 40(1) of and paragraphs 7, 8 and 12 of Schedule 5 to the 1999 Act and S.I. 2011/1043. Section 26(3) was amended by, and partially repealed by, paragraph 1 of Schedule 6 to the 1999 Act. Section 48 was also amended by S.I. 2004/2990.  Section 48(1) was amended by paragraphs 7 and 8 of Schedule 5 to the 1999 Act. Section 53(2) was amended by paragraph 19 of Schedule 16 to the Deregulation and Contracting Out Act 1994 (c.40), Schedule 6 to the 1999 Act, S.I. 2004/2990 and S.I. 2004/3279.  Amendments made by Schedule 5 to the 1999 Act which extend to Scotland shall be taken as pre-commencement enactments for the purposes of the Scotland Act 1998 (c.46) by virtue of section 49(2) of the 1999 Act.  The functions of the Secretary of State, so far as within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998.  In so far as not transferred, those functions were transferred to the Scottish Ministers by the Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.) Order 2005 (S.I. 2005/849).


(�)	1972 c.68. Section 2(2) was amended by paragraph 15(3) of Schedule 8 to the Scotland Act 1998 (c.46) (“the 1998 Act”), section 27(1) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”) and Part 1 of the Schedule to the European Union (Amendment) Act 2008 (c.7). The functions conferred on the Minister of the Crown under section 2(2) of the 1972 Act so far as within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act.


(�)	Section 48(4A) was inserted by paragraphs 7 and 21 of Schedule 5 to the Food Standards Act 1999.


(�)	OJ  L 31, 1.2.2002, p.1, last amended by Regulation (EC) No. 596/2009 of the European Parliament and of the Council adapting a number of instruments subject to the procedure referred to in Article 251 of the Treaty to Council Decision 1999/468/EC with regard to the regulatory procedure with scrutiny: Adaptation to the  regulatory procedure with scrutiny- Part Four (OJ L 188, 18.7.2009, p.14).


(�)	1990 c.16.


(�)	OJ L 327, 11.12.2015, p.1.


(�)	Section 5 of the Act was amended by paragraph 16(1) of Schedule 9 to the Local Government (Wales) Act 1994 (c. 19), paragraph 163(2) of Schedule 13 to the Local Government etc (Scotland) Act 1994 (c. 39), paragraphs 7, 8 and 9 of Schedule 5 to the Food Standards Act 1999 (c. 28) and Part 1 of Schedule 3 to the Public Health etc (Scotland) Act 2008 (asp 5).


(�)	S.I. 1997/1335.


(�)	S.I. 1997/1336.
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