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Introduction of Food Compliance Notice 

Consultation Summary Page
	Date consultation launched:
	Closing date for responses:

	21st October 2021
	16th December 2021


	Who will this consultation be of most interest to?

Local Authority (LA) authorised officers (AO) and Food Standards Scotland (FSS) AOs who inspect food businesses and enforce food legislation.  Food businesses across all sectors including manufacturing, packaging and labelling food products, catering, retail and primary production. This consultation will also be of interest to consumers, particularly those with specific dietary needs, a food allergy or intolerance or those buying food on behalf of someone with a food allergy or intolerance, health professionals and others with an interest in food legislation.


	What is the subject of this consultation?

FSS is proposing to introduce a new formal enforcement notice: a Compliance Notice (CN). This is set out in the Food (Scotland) Act 2015 and will be implemented through Statutory Instrument (SI). The introduction of the CN will provide LA AOs with a formal enforcement notice that can be used to deal with breaches in Food Standards (food information, composition standards, novel foods and food for specific groups). This consultation will also explore the possibility of extending the scope of the CN to Food Hygiene and wider Food Law.


	What is the purpose of this consultation?

To seek the views of food businesses, enforcement authorities, consumers and other stakeholders on the proposed introduction of a new CN. The main points are to identify if the notices will benefit officers who enforce food regulations and to gain an understanding of how they might impact food businesses.



	Responses to this consultation should be sent to:

	Name: 

Raymond Pang
Branch: 

Enforcement Delivery
              

Food Standards Scotland
E-mail address: 
Raymond.pang@fss.scot
	Postal address: 
Food Standards Scotland

Fourth Floor Pilgrim House

Old Ford Road

Aberdeen

AB11 5RL  


	Is a Business & Regulatory Impact Assessment (BRIA) included with this consultation?

	Yes
 FORMCHECKBOX 

	No
 FORMCHECKBOX 
 


Introduction of Food Standards Compliance Notice

and Food Law Fixed Penalty Notice
DETAIL OF CONSULTATION
Food Standards Scotland (FSS) would welcome your comments on proposals detailed in this letter.
Introduction
We are consulting on:

a) Views on the preferred and other options for introducing a new CN over a specified timeline.

b) Views on the rationale for introducing this CN.

c)   The benefits, impacts and risks of introducing a new CN. 
d) The impact that the CN may have on food businesses.
Background 
Current Enforcement Powers

Currently registered food businesses are visited on a pre-determined intervention frequency to make an assessment as to their compliance with the relevant food legislation. The Food Law Rating Scheme (FLRS)
 is one example of a system that AOs use to audit how a business is performing. FLRS helps AOs to assesses the risks within a business and how they are controlled as well as the businesses compliance with legal requirements. The business will be assessed on a spectrum of compliance and a score will be given to specific sub categories, this will determine the next date that a business will be scheduled for an inspection. 

Any contraventions found during the course of the visit will be detailed in a letter to the business with a timescale in which these short comings will need to be remediated by. In the event of serious or repeated breaches of the regulations, formal Notices may be served on the business (or person). The relevant Notice will specify what the contravention is and an outline of how to rectify it along with a timescale to have it completed by. Non-compliance with a formal Notice is an offence.

Similarly, approved-premises are audited using the principles of Official Control Verification (OCV
). If a LA AO identified any contraventions in the course of an audit, an enforcement notice may be served on the business (or person). 

Background to Proposal

At present, in the event of a food standards breach, whether intentional or not, there are limited powers for LA AOs to use asides submitting a report to the Procurator Fiscal (PF) for their consideration or serving a Seizure and Detention Notice
 
. A report to the PF is often time consuming and disproportionate to the offence and would only really be considered for more serious breaches, such as fraud or consistent non-compliance. 
The proposed CN could make better use of AO and the court system’s time and potentially have the breaches remediated in a shorter timescale, thus improving business compliance and consumer safety. Reporting contraventions to the PF, does not in itself achieve compliance, and it is anticipated that the use of CNs will have a positive impact on compliance. An increase in compliance levels should in turn provide the consumer more confidence in the regulatory framework in Scotland.

Currently there are a range of enforcement options AOs have at their disposal to deal with breaches in food hygiene. There is the option to use a Hygiene Improvement Notice
 (HIN), Remedial Action Notice
 (RAN) and an Hygiene Emergency Prohibition Notice (HEPN)
. These different notices allow the AO to take a graduated and proportional approach in the enforcement of food hygiene legislation. There is a degree of flexibility in the timescale by which the business must comply with the notice.

The introduction of a CN will allow for the same flexible approach to be applied (as with Food Hygiene, detailed above) for AOs to use in dealing with breaches of Food Standards (food information, composition standards, novel foods and food for specific groups), reserving reporting to the PF for severe and/or persistent non-compliances.

FSS will also consider whether in the future, the CN should be applicable to other aspects of food hygiene and wider food law , in line with FLRS based inspections which have combined food standards and food hygiene into one intervention (see Option 3).
Training and an accompanying Food Law Code of Practice (FLCoP) will be developed for the CN to ensure that AOs are familiar in the purpose of the notice and how to use it. FSS will engage with LA Environmental Health and other stakeholders for their input into the training materials and accompanying FLCoP. This will aim to drive consistency in implementation.
Legal requirements
Section 33 of The Food (Scotland) Act 2015 introduced an additional food information requirement for food business operators by inserting section 15C Duty to report non-compliance with food information law into the Food Safety Act 1990. From 1 April 2015 it became an offence for any food business operator who considers that food information law has been contravened to fail to notify Food Standards Scotland. This requirement aligns the duty to report any breach of food information law with the duty to report unsafe food.

The Food (Scotland) Act 2015 provides Regulation making powers to address contraventions of food information law through Compliance Notice regimes. These new powers align the treatment of food suspected of being in breach of Food Standards Law with the treatment of food which is believed to be in breach of Food Hygiene Law.
In addition, Section 15B of the Food Safety Act 1990 allows enforcement authorities to seize or detain food where it appears that food information law is being contravened. Also under Section 15B, sheriffs have been given greater discretion as to how to treat the food e.g. order that it is destroyed, distributed to another person or that the food information be modified as the sheriff considers appropriate.

Proposed Options
Option 1: Do nothing. This option would retain the existing regulatory framework for food hygiene and food standards and regulators will continue to use the current provisions of formal actions at their disposal.   
Option 2: Introduce a CN for Food Standards only from March 2022. This CN will allow for the same flexible approach (as with current existing Food Hygiene Notices) for AOs to use in dealing with breaches in Food Standards only (i.e. food information, composition standards, novel foods and food for specific groups), without having to submit a report to the PF. A PF report would still be a proportionate option in an event of a major non-compliance of regulations or risk to public safety.
Option 3 (preferred option): Introduce a CN for Food Standards from March 2022, followed by consideration of extension of the scope of CN to include Food Hygiene and wider Food Law at a later date. This CN will allow for the same flexible approach (as with current existing Food Hygiene Notices) for AOs to use in dealing with breaches in Food Standards (i.e. food information, composition standards, novel foods and food for specific groups) without having to submit a report to the PF. Please note: This consultation is an initial exploration to consider feasibility and practicalities around whether the proposed CN can be used for food hygiene purposes also. Once more detail is known, a further consultation will be undertaken. 
Overview of CNs

For further information on CNs and how FSS propose they will work in practice, please refer to section 1.7 of Annex B – Business Regulatory Impact Assessment (BRIA).
Business and Regulatory Impact Assessment
The accompanying partial Business Regulatory Impact Assessment (BRIA) takes account of the feedback received during informal engagement with stakeholders and we would appreciate comments and information to further develop the document. In particular the sections covering costs, benefits and risks of introducing the CN. The main aim of introducing this CN is to improve business compliance. With an improvement in compliance, we would envisage that businesses will be producing and selling safer food products which in turn should increase consumer safety and confidence in Scottish food producers. 

Updated guidance 

An associated FLCoP will be developed for the CN prior to its enactment to familiarise AOs in their intended use and how to serve them. 

Consultation process

This consultation will last for 8 weeks launching on 21st  October 2021 until 16th December 2021 to provide interested parties with the opportunity to comment on the proposed approach. Any responses received as part of this consultation will be given careful consideration and a summary of the responses received will be published on the FSS website within three months following the end of the consultation period. 

Groups affected

The proposals are relevant to consumers, to all food businesses in Scotland, Local Authority and FSS AOs and other stakeholders with an interest in food law. 

Summary of questions asked in this consultation
	Questions for all stakeholders

Q1. Do you agree that there is a gap in the formal enforcement options available to authorised officers for Food Standards contraventions and that we should make use of the powers in the Food (Scotland) Act 2015 to introduce a Compliance Notice? Please provide further information in the comments box.
Q2. Do you agree that option 3 “Introduce a Compliance Notice applicable to breaches in Food Standards followed by further exploration of expansion of the scope to also include Food Hygiene and wider Food Law” is the best option to address this gap? If you answered no, please provide further information in the comments box, clarifying your preferred option and why.
Q3. In relation to ‘exploration of expansion of the scope to also include Food Hygiene and wider Food Law’, do you perceive a benefit to having a single enforcement notice across the entirety of Food Law? Please provide further detail on your answer in the comments box.
Q4. Do you believe that the introduction of a Compliance Notice is an appropriate and proportionate measure for ensuring compliance with the relevant food information and standards requirements?
Q5. Do you agree that the introduction of a Compliance Notice will help to encourage businesses towards compliance with regulations? If not, please provide further information in the comments box.
Q6. Do you foresee any risks with the preferred approach (option 3)?

Q7. Do you have any other suggested solutions for addressing the gap in formal enforcement options available for Food Standards Contraventions, that have not been considered here?

Q8. Do you have any other concerns or queries about the introduction of the proposed Compliance Notice?
Stakeholder-specific questions

Businesses

Q9. What are the foreseen impacts to your business with the introduction of the proposed Compliance Notice?

Q10. What are the foreseen impacts to your specific food industry sector with the introduction of the proposed Compliance Notice?

Q11. Are the estimated costs for your business regarding the familiarisation and dissemination of the changes in the BRIA accurate and reasonable?

Local Authorities

Q12. Do you consider that the introduction of the proposed Compliance Notice will have a resourcing impact for your local authority? Please expand on any concerns you may have.

Q13. Do you agree that the proposed Compliance Notice will be a useful enforcement tool for authorised officers to ensure compliance with food information, composition standards, novel foods and foods for specific groups? If you answered no, please confirm why you think this would not be a useful enforcement tool.

Q14. Do you agree that the proposed Compliance Notice will be a useful enforcement tool for authorised officers to ensure compliance with Food Hygiene legislation? If you answered no, please confirm why you think this would not be a useful enforcement tool.

Q15. Option 3 (the preferred option) proposes that in the future the scope of the Compliance Notice covers both Food Standards and Food Hygiene Law, in line with FLRS. In light of this, do you foresee any potential conflict between a new CN (covering both Food Standards and Food Hygiene) and existing enforcement notices, such as the Hygiene Improvement Notice (HIN). If you foresee an issue, please include any suggested solutions or actions FSS would need to take as a regulator to ensure understanding of when each notice would be appropriate.
Q16. Training and an associated Food Law Code of Practice (FLCoP) will be provided to ensure consistent application of the proposed Compliance Notice across all LAs. Are there any other factors that need to be considered in relation to consistent application of the Compliance Notice across Scotland?
Q17. Are the estimated costs for Local Authorities regarding the familiarisation and dissemination of the changes in the Business and Regulatory Impact Assessment (BRIA) accurate and reasonable?

Q18. Are there additional risks and unintended consequences from the food law enforcement interest that should be considered and, if so, how could these be mitigated?

Consumers

Q19. Will the introduction of this proposed Compliance Notice increase your confidence in food business compliance with legal requirements? Please give reasons for your answer.
Q20. Will the introduction of this proposed Compliance Notice increase your confidence in the regulatory strategy of FSS? Please give reasons for your answer.



Other relevant documents
N/A


Responses
This is a shortened eight week consultation and therefore responses are required by close 16th December 2021.
Please state, in your response, whether you are responding as a private individual or on behalf of an organisation/company (including details of any stakeholders your organisation represents). If you are replying by post then please note our updated address details below.

We will summarise all comments received and the official response to each will be published on the FSS website within three months following the end of the consultation period.
Thank you on behalf of Food Standards Scotland for participating in this public consultation.

Yours sincerely,

Raymond Pang
Enforcement Delivery Branch
Food Standards Scotland
Enclosed

Annex A: Standard Consultation Information

Annex B: Business & Regulatory Impact Assessment 

Annex C: Guidance (not provided)

Annex D: List of interested parties

Queries

1. If you have any queries relating to this consultation please contact the person named on page 1, who will be able to respond to your questions. 

GDPR, Publication of personal data and confidentiality of responses 

2. The European General Data Protection Regulation (GDPR) replaces the Data Protection Directive 95/46/EC and was developed to harmonise data privacy laws across Europe.  The Data Protection Act (the DPA) 2018 applies GDPR standards and transposes the EU Data Protection Directive 2016/680 (Law Enforcement Directive) into domestic UK law.  In accordance with the GDPR, we are required to provide a privacy notice in relation to this public consultation. Food Standards Scotland will be known as the “Controller” of the personal data provided to us. We need to collect this information to allow us to effectively carry out our official duties of policy development and for the purposes of record keeping. In responding to this consultation, you have consented to provide this information to us but are able to withdraw your consent at any time by getting in touch with us.
3. Personal information is stored on servers within the European Union and cloud based services have been procured and assessed against the national cyber security centre cloud security principles. Personal information will not be used for any purpose other than in relation to consultations. Personal information will be stored for as long as necessary to carry out the above functions and for five years from receipt in accordance with our retention policy. No third parties have access to your personal data unless the law allows them to do so.
4. You have a right to see the information we hold on you by making a request in writing to the email address below. If at any point you believe the information we process on you is incorrect you can request to have it corrected. If you wish to raise a complaint on how we have handled your personal data, you can contact our Data Protection Officer who will investigate the matter. If you are not satisfied with our response or believe we are processing your personal data not in accordance with the law you can complain to the Information Commissioner’s Office (ICO). Our Data Protection Officer in the FSS is the Head of Corporate Services who can be contacted at the following email address: dataprotection@fss.scot 
5.  In accordance with the principle of openness, our office in Pilgrim House in Aberdeen will hold a copy of the completed consultation as per our retention policy. FSS will not publish anything without your consent. If you have any queries please email:  dataprotection@fss.scot.  or return by post to the address given on page 1. 
6. In accordance with the provisions of Freedom of Information Act (Scotland) 2002/Environmental Information (Scotland) Regulations 2004, all information contained in your response may be subject to publication or disclosure. If you consider that some of the information provided in your response should not be disclosed, you should indicate the information concerned, request that it is not disclosed and explain what harm you consider would result from disclosure. The final decision on whether the information should be withheld rests with FSS. However, we will take into account your views when making this decision.  
7. Any automatic confidentiality disclaimer generated by your IT system will not be considered as such a request unless you specifically include a request, with an explanation, in the main text of your response. 
8. A detailed Privacy Policy is available on our website that explains how FSS will safeguard and process any personal identifiable information that we collect from you in relation to this consultation. 

Further information

9. A list of interested parties to whom this letter is being sent appears in Annex D.  Please feel free to pass this document to any other interested parties, or send us their full contact details and we will arrange for a copy to be sent to them direct. 

10. Please contact us for alternative versions of the consultation documents in Braille or other languages.
11. Please let us know if you need paper copies of the consultation documents or of anything specified under ‘Other relevant documents’.
12. This consultation has been prepared taking account of the Consultation Criteria.
13. The Consultation Criteria from that Code should be included in each consultation and they are listed below:
The Seven Consultation Criteria
Criterion 1 — When to consult

Formal consultation should take place at a stage when there is scope to influence the policy outcome.

Criterion 2 — Duration of consultation exercises

Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.

Criterion 3 — Clarity of scope and impact

Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals.

Criterion 4 — Accessibility of consultation exercises

Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach.

Criterion 5 — The burden of consultation

Keeping the burden of consultation to a minimum is essential if consultations are

to be effective and if consultees’ buy-in to the process is to be obtained.

Criterion 6 — Responsiveness of consultation exercises

Consultation responses should be analysed carefully and clear feedback should be provided to participants following the consultation.

Criterion 7 — Capacity to consult

Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience.

14. Criterion 2 states that Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.  This consultation is not being held for a full 12 weeks in order to have these amendments in place by February 2021. 
15. The Code of Practice states that an Impact Assessment should normally be published alongside a formal consultation. This has been produced and is available in Annex B. 
Comments on the consultation process itself

16. We are interested in what you thought of this consultation and would therefore welcome your general feedback on both the consultation package and overall consultation process.  If you would like to help us improve the quality of future consultations, please feel free to share your thoughts with us by sending an email to openness@fss.scot or return by post to the address given on page 1. 

� � HYPERLINK "https://www.foodstandards.gov.scot/publications-and-research/publications/food-law-code-of-practice-scotland-2019" �Food Law Code of Practice (Scotland) | Food Standards Scotland | Food Standards Scotland�


� � HYPERLINK "https://www.foodstandards.gov.scot/business-and-industry/safety-and-regulation/local-authority-approvals/official-controls-verification-ocv" �https://www.foodstandards.gov.scot/business-and-industry/safety-and-regulation/local-authority-approvals/official-controls-verification-ocv� 


� � HYPERLINK "https://www.legislation.gov.uk/asp/2015/1/section/33" �Food (Scotland) Act 2015 (legislation.gov.uk)�


� � HYPERLINK "https://www.legislation.gov.uk/ssi/2015/410/introduction/made" �The Food Information (Miscellaneous Amendments) (Scotland) Regulations 2015 (legislation.gov.uk)�


� � HYPERLINK "https://www.legislation.gov.uk/ssi/2006/3/regulation/6/2016-10-15" �The Food Hygiene (Scotland) Regulations 2006 (legislation.gov.uk)�


� � HYPERLINK "https://www.legislation.gov.uk/ssi/2006/3/regulation/9/2016-10-15" �The Food Hygiene (Scotland) Regulations 2006 (legislation.gov.uk)�


� � HYPERLINK "https://www.legislation.gov.uk/ssi/2006/3/regulation/8/2016-10-15" �The Food Hygiene (Scotland) Regulations 2006 (legislation.gov.uk)�


� A FLCoP will be developed following the feedback gathered from the consultation.





	
	If you would prefer to receive future FSS consultations by e-mail, 

or if you no longer wish to receive information on this subject please notify the named person in this consultation.
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