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Food Composition Standards Review 
Consultation Summary Page
	Date consultation launched:
	Closing date for responses:

	01 September 2021
	12 October 2021


	Who will this consultation be of most interest to?

Enforcement authorities, food businesses including manufacturers, importers, wholesalers and retailers. The consultation may also be of interest to health professionals, consumer groups and others with an interest in food legislation.


	What is the subject of this consultation?

This consultation concerns proposed amendments to compositional standards contained within domestic food legislation currently in force in Scotland as follows – 

· The Products Containing Meat etc. (Scotland) Regulations 2014;

· The Jam and Similar Products (Scotland) Regulations 2004; 

· The Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008 and

· The Bread and Flour Regulations 1998
These proposed amendments are intended to ensure the regulations remain compliant with World Trade Organisation (WTO) rules, while maintaining Scotland’s national food compositional standards now that the UK is no longer part of the EU. 




	What is the purpose of this consultation?
To seek the views of enforcement authorities, food businesses, importers, wholesalers, retailers, other stakeholders and the wider public on the proposed legislative amendments to ensure Scottish domestic legislation can continue to operate and remain compliant with World Trade Organisation (WTO) rules.



	Responses to this consultation should be sent to:

	Name Lynn Robertson
Branch Regulatory Policy
Food Standards Scotland
E-mail address: Lynn.Robertson@fss.scot
	Postal address: 
Food Standards Scotland

Fourth Floor
Pilgrim House

Old Ford Road

Aberdeen

AB11 5RL  


	Is a Business & Regulatory Impact Assessment (BRIA) included with this consultation?

	Yes
 FORMCHECKBOX 

	No
 FORMCHECKBOX 
 See Annex A for reason.


The Food Composition Standards Review
DETAIL OF CONSULTATION
Food Standards Scotland (FSS) would welcome your comments on the proposals detailed in this letter.
Introduction
This consultation concerns proposed amendments to food compositional standards because of the UK’s exit from the EU. The proposed amendments to Scottish domestic legislation enables compliance with World Trade Organisation (WTO) rules which provide that imports from some WTO member states (which include EU member states) must not be treated more favourably than imports from others unless this is otherwise established in a free trade agreement (also often referred to as “Most Favoured Nation”). 
Background 

Prior to leaving the EU, under the Treaty of the Functioning of the European Union (TFEU) the UK was required to allow the import of certain lawfully produced food products from EU Member States, EEA States and in some instances Turkey even if they did not meet the compositional requirements of Scottish domestic legislation. The terms of the TFEU also allowed the UK to export to the EU and EEA on the same basis.  

These requirements are commonly referred to as mutual recognition provisions and are  
provided for within domestic food law in Scotland and in analogous food legislation across the UK.

However, now that the UK is no longer a member state of the EU, continued recognition of the relevant foodstuffs from EU Member States, the EEA and in some instances Turkey continues, this could be viewed as affording them favourable treatment and as such may breach WTO rules. 

Legislation has already come into force in England to remove the mutual recognition provisions and a similar approach is being considered in Wales. 
The relevant mutual recognition requirements of the TFEU continue to apply in Northern Ireland (NI), and therefore amending the mutual recognition provisions within domestic regulations in NI is not possible.
FSS has undertaken a review of the relevant domestic legislation in Scotland, which contain mutual recognition provisions for which FSS has policy responsibility. The purpose of the review was to identify the need for legislative amendment and consider how best to change the mutual recognition provisions to ensure compliance with the WTO rules while maintaining the current compositional standards provided for within our domestic legislation.
Continuing to allow lawfully produced food imports from EU member states, EEA states and Turkey that don’t meet national rules in the longer term could be viewed as giving these countries preferential market access and this is considered to present a significant risk of challenge from other WTO countries under Most Favoured Nation rules. Leaving these provisions in place is therefore not considered a viable option in Scotland.

Extending these recognition provisions to apply to all WTO countries would achieve compliance with the WTO rules, but this would present additional challenges. Although this would provide for increased trade and consumer choice, it could also invite imports of lower quality products into Scotland and in the wider GB context, this would include England and Wales. 
This would also create unbalanced competition for Scottish producers, and in the case of flour, this could also have a negative impact on the nation’s health through reduced fortification. Furthermore, this option would be out of line with the Scottish Government’s policy to maintain our current food standards.
It could also put Scottish domestic industry at a disadvantage and for these reasons, we do not propose to pursue this as a viable option in Scotland and regulatory alignment with the EU.
Therefore, we propose to remove the recognition provisions from the relevant regulations which will result in imports from the EU/EEA and Turkey having to meet Scotland’s standards in future, in the same way as imports from other countries have to. 
However, removal of the mutual recognition provisions from The Bread and Flour Regulations 1998 would result in manufacturers in Scotland losing access to unfortified flour. As some food businesses may make use of, or produce unfortified flour for the export market, we are proposing to remove the mutual recognition provisions but allow unfortified flour to be imported into Scotland only if it is for the production of food products in Scotland intended for the export market. In addition, we propose to further amend the current provisions to enable the production of unfortified flour in Scotland for export or for the production of food products in Scotland intended for the export market. 

The Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008 contains provision for the fortification of margarine. This goes beyond EU standards and fortification is no longer a requirement in England. We have no known data on the volume of margarine being imported into Scotland or the UK as a whole but we believe this is small as many alternatives in the form of spreadable fats with a lower fat content than margarine are currently more commonly seen on the market in Scotland. However, margarine is still manufactured in Scotland and although fortification of margarine is not a regulatory requirement in England, this is still undertaken by manufacturers as best practice. 
In addition, although the UK and EU compositional standards are aligned in respect of spreadable fats this is not so for the non-Member State EEA states of Norway, Iceland and Liechtenstein. The mutual recognition provisions within this regulation permits spreadable fats and margarine lawfully produced and marketed in EU member states, EEA countries and other parts of the UK to be placed directly on the market in Scotland even if they do not meet the standard required by the Scottish regulations. We propose to remove these mutual recognition provisions in their entirety as the volume of products involved is thought to be minimal and accordingly the effect on trade with both the EU and England is also expected to be minimal. However, it is perhaps worthy of note that although removing these provisions will prevent unfortified margarine being imported directly into Scotland, any such margarine imported into GB via England or unfortified margarine produced in England can and may continue to be sold on the market in Scotland under the terms of the UK Internal Market Act 2020 (UKIM).  
There are longstanding UK internal market recognitions provided for across these regulations. These provisions have had the effect of preventing any internal barrier to trade by providing for food products brought into Scotland from another part of the UK to be placed on the market even if they do not meet national composition standards. Given the introduction of the UKIM, which duplicates these provisions we wish to explore if there is any merit in retaining these internal provisions and we would welcome stakeholders’ views in this respect. 

It is anticipated that making these collective changes will remove the risk of breaching WTO rules and strengthen Scotland’s reputation for food quality but we recognise this may also result in market disruption for Scottish and EU businesses who currently import and sell such products. 
However, the sale of many of these products in Scotland may not be affected, as many will already comply with the national standards. Nevertheless, even if this is the case producers may need to change either labelling or formulation to continue to place their products on the market in Scotland.  
In recognition of this, we are also proposing to provide a period of adjustment, to allow businesses time to plan, and familiarise with the changes they may need or wish to make. This approach has been adopted in England and is currently being considered in Wales. 

                                                                                                                                              Purpose                                                                                                                                                  
There is a legal requirement to consult on changes to food law. By publishing this consultation, FSS wishes to meet its obligation to consult under Article 9 of the retained EU Regulation 178/2002 laying down the general principles and requirements of food law and procedures in matters of food safety and under the Food Safety Act 1990.
This consultation addresses the removal of the mutual recognition provisions in Scottish legislation and the amendment of these provisions to allow for the manufacture of unfortified flour for export or for use in the production of goods for export and to also allow the import of unfortified flour for use in the production of goods for the export market. Consultation has already taken place and legislation has already come into force in England to this effect. A similar approach is currently being considered in Wales. 
Defra has also been in discussion with industry in respect of the need to explore making additional changes to the Bread and Flour Regulations but the intention is to consider this separately later this year. Therefore, the full extent of further possible changes has not been addressed within this consultation, which is concerned primarily with making the adjustments necessary because of the UK’s exit from the EU. 
The UKIM contains general mutual recognition arrangements, which allows the placing of products on the market in Scotland, which do not meet the standards applicable in Scotland, if they meet the relevant standards in Great Britain where they have been produced or where they have been imported and can be lawfully sold. As highlighted, this has an impact on margarine imported into or produced in England and we will further consider whether additional issues arise from the interaction of its recognition provisions with the changes, which are subject to this consultation.     

                                                                                                                                                                                                                  FSS has worked closely with all the other UK administrations to jointly consider and align necessary changes across the UK as far as possible to prevent divergence in recognition that trade is significantly integrated within the UK internal market.
Proposals
Policy-neutral technical corrections required to the following Scottish domestic legislation: 
	Key proposal(s): 
· The Products Containing Meat etc. (Scotland) Regulations 2014;
· The Jam and Similar Products (Scotland) Regulations 2004
· Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008
· The Bread and Flour Regulations 1998



Consultation Process
This consultation will last for a period of six weeks, to provide interested parties in Scotland with the opportunity to comment on the proposals. Any responses received as part of this consultation will be given careful consideration and a summary of the responses received will be published on the FSS website within 3 months following the end of the consultation period.
	Products containing Meat

The Products Containing Meat etc. (Scotland) Regulations 2014 contains provisions setting the minimum meat content of a number of meat products including meat pies, sausages and burgers.

We have no known or confirmed data on imports of these products into Scotland or the UK as a whole. However, we believe the volume of these products being imported is small and that many imports may already meet or exceed our national standards. Currently, the mutual recognition provisions within this regulation permit products lawfully produced and marketed in EU member states, EEA states and Turkey to be placed on the market in Scotland even if they do not meet the standard required by the Scottish regulations.  
Questions asked in this consultation:
Q1: Do you agree with the proposal to remove the recognition provisions from The Products Containing Meat etc. (Scotland) Regulations 2014 to ensure that future imports must meet the standards, which apply in Scotland? 
Q2: If you do not agree, please provide further information.

Q3: Do you agree with the view that the volume of meat products being imported into Scotland from the EU/EEA and Turkey is minimal?
Q4: Do you think these changes will have implications for Scottish businesses? 

Please provide details

Q5. Do you consider that the proposed amendments will create financial implications for Scottish businesses?

Please provide details

Q6: Do you feel the proposed changes will have –

a) positive effect?

b) negative effect?

c) no effect?

d) not sure 
Please provide details. 



	Jam and Similar Products
The Jam and Similar Products (Scotland) Regulations 2004 contains provisions setting the compositional requirements for jams and other  similar products. 
The mutual recognition provisions within this regulation permit curds and sweet mincemeat products lawfully produced and marketed in EU member states and EEA states to be placed on the market in Scotland, which do not meet the standards of the national regulations. However, we believe these products are traditional and quintessentially British specialities and the  volume of these products being imported into Scotland is also small. In addition, many of these types of products being imported may already meet our national standards. 
Questions asked in this consultation:
Q1:  Do you agree with the proposal to remove the recognition provisions from the Jam and Similar Products (Scotland) Regulations 2004 to ensure that future imports must meet the standards, which apply in Scotland? 

Q2: If you do not agree, please provide further information.

Q3: Do you agree with the view that the volume of these products being imported into Scotland from the EU and EEA are minimal?

Q4: Do you think these changes will have implications for Scottish businesses? 

Please provide details

Q5. Do you consider that the proposed amendments will create financial implications for Scottish businesses?

Please provide details

Q6: Do you feel the proposed changes will have –

a) positive effect?

b) negative effect?

c) no effect?

d) not sure 

Please provide details. 



	Spreadable Fats, Milk and Milk Products
We propose to remove the mutual recognition provisions from the Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008 in their entirety as detailed earlier in this consultation paper. However, although removing these provisions will prevent unfortified margarine being imported directly into Scotland, any such margarine imported into GB via England or unfortified margarine produced in England can and may continue to be sold on the market in Scotland under the terms of the UK Internal Market Act 2020.
Questions asked in this consultation:
Q1: Do you agree with the proposal to remove the recognition provisions from the Spreadable Fats, Milk and Milk Products (Scotland) Regulations 2008 to ensure future imports directly onto the market in Scotland meet the standard, which applies in Scotland?

Q2: If you do not agree, please provide further information.

Q3: Do you agree with the estimation and view that the volume of margarine and spreadable fat currently being imported into Scotland is minimal?

Q4: Do you think these changes will have implications for Scottish businesses? 

Please provide details

Q5. Do you consider that the proposed amendments will create financial implications for Scottish businesses?

Please provide details

Q6: Do you feel the proposed changes will have –

a) positive effect?

b) negative effect?

c) no effect?

d) not sure 

Please provide details. 



	The Bread and Flour Regulations 1998
We propose to remove the mutual recognition provisions from The Bread and Flour Regulations 1998 and introduce an option to allow unfortified flour to be imported into Scotland but only if it is for the production of food products in Scotland for the export market. In addition, we propose to further amend the current provisions to enable the production of unfortified flour in Scotland for export or for the production of food products in Scotland for the export market.
Questions asked in this consultation:
Q1: Do you agree with the proposal to remove the mutual recognition provisions from The Bread and Flour Regulations 1998?  
Q2: If you do not agree, please provide further information.

Q3: Do you agree with the proposed amendments to allow flour sold for use in products for export to be exempt from fortification requirements?
Please provide details
Q4: Do you feel the proposed changes will have – 

a) positive effect?

b) negative effect?

c) no effect?

d) not sure

Q5: Do you agree with the proposed amendments to allow the production of unfortified flour in Scotland for export or to be used in the production of food products for export to be exempt from fortification requirements?
Please provide details
Q6: Do you feel these proposed changes will have – 

a) positive effect?

b) negative effect?

c) no effect?

d) not sure

Q7: Do you consider that these proposed amendments will create any issues from an enforcement viewpoint?
Please provide details

Q8: Do you think these changes will have implications for Scottish businesses? 

Please provide details

Q9. Do you consider that the proposed amendments will create financial implications for Scottish businesses?

Please provide details




	Period of Adjustment 
We are also proposing to provide a period of adjustment until 1 Oct 2022, which would allow businesses time to plan, and prepare for the implementation of the proposed changes. 

(It should be noted however that it is proposed that from the date these changes come into force millers would be permitted to manufacture and sell unfortified flour for export or for the purposes of manufacturing products for the export market.)
Questions asked in this consultation:
Q1: Do you feel that this period of adjustment  – 
a) is suitable for business needs
b) too long

c) too short

d) not required
e) not sure

Please provide details
Q2: Do you feel providing a period of adjustment will have  
a) positive effect?

b) negative effect?

c) no effect?

d) not sure


	Longstanding UK Internal Market Provisions

We are proposing to remove the existing mutual recognition provisions in their entirety, including those, which apply to the UK internal market. These are longstanding and have had the effect of preventing any internal barrier to trade. They provide for products being brought into Scotland from other parts of the UK to be placed on the market, even if they do not meet national composition standards. However, we would welcome your views in this respect.

Questions asked in this consultation:
Q1: Given the introduction of the UKIM Act 2020, do you think there is any benefit in retaining the longstanding UK internal market provisions?  

Q2: Do you agree with the removal of these internal market provisions?

Please provide details  


Other relevant documents
N/A


Responses
This is a shortened 6 week consultation and therefore responses are required by close 12 October 2021.
Please state, in your response, whether you are responding as a private individual or on behalf of an organisation/company (including details of any stakeholders your organisation represents). If you are replying by post then please note our updated address details below.

We will summarise all comments received and the official response to each will be published on the FSS website within three months following the end of the consultation period.
Thank you on behalf of Food Standards Scotland for participating in this public consultation.

Yours sincerely,

Lynn Robertson

Labelling, Standards and Regulated Products
Food Standards Scotland
Enclosed

Annex A: List of interested parties 
Annex B: Standard Consultation Information












Annex A

List of interested parties

	British Dietetic Association

	British Hospitality Association

	British Retail Consortium (BRC)
Carrs Flour
Deans of Huntly

	Federation of Bakers

	Federation of Small Businesses

	Food and Drink Federation

	Food and Drink Federation Scotland
H.R. Bradford (Bakers) Ltd
Hutchison's Flour

	Institute of Food Science and Technology

	Institute of Hospitality

	International Dairy Foods Association
McIntosh Donald

	National Beef Association

	National Farmers Union Scotland (NFUS)

	NFU Scotland

	Quality Meat Scotland

	Quality Pork Processors Limited

	Scot Beef

	Scotland Food and Drink

Scotland The Bread

	Scottish Association of Meat Wholesalers

	Scottish Bakers

	Scottish Beef Association

	Scottish Consumer Council

	Scottish Craft Butchers

	Scottish Federation of Meat Traders Association
Scottish Food Commission

	Scottish Food and Drink

	Scottish Food and drink federation

	Scottish Food Guide

	Scottish Grocers Federation

	Scottish Land and Estates

	Scottish Retail Consortium
Shortbread House of Edinburgh Ltd
Thomas Tunnock Ltd

	UK Hospitality
UK Flavour Association

Walkers Shortbread

	Which?


Queries

1. If you have, any queries relating to this consultation please contact the person named on page 1, who will be able to respond to your questions. 

GDPR, Publication of personal data and confidentiality of responses 

2. The European General Data Protection Regulation (GDPR) replaces the Data Protection Directive 95/46/EC and was developed to harmonise data privacy laws across Europe.  The Data Protection Act (the DPA) 2018 applies GDPR standards and transposes the EU Data Protection Directive 2016/680 (Law Enforcement Directive) into domestic UK law.  In accordance with the GDPR, we are required to provide a privacy notice in relation to this public consultation. Food Standards Scotland will be known as the “Controller” of the personal data provided to us. We need to collect this information to allow us to effectively carry out our official duties of policy development and for the purposes of record keeping. In responding to this consultation, you have consented to provide this information to us but are able to withdraw your consent at any time by getting in touch with us.
3. Personal information is stored on servers within the UK and cloud based services have been procured and assessed against the national cyber security centre cloud security principles. Personal information will not be used for any purpose other than in relation to consultations. Personal information will be stored for as long as necessary to carry out the above functions and for five years from receipt in accordance with our retention policy. No third parties have access to your personal data unless the law allows them to do so.
4. You have a right to see the information we hold on you by making a request in writing to the email address below. If at any point you believe the information we process on you is incorrect you can request to have it corrected. If you wish to raise a complaint on how we have handled your personal data, you can contact our Data Protection Officer who will investigate the matter. If you are not satisfied with our response or believe, we are processing your personal data not in accordance with the law you can complain to the Information Commissioner’s Office (ICO). Our Data Protection Officer in the FSS is the Head of Corporate Services who can be contacted at the following email address: dataprotection@fss.scot 
5.  In accordance with the principle of openness, our office in Pilgrim House in Aberdeen will hold a copy of the completed consultation as per our retention policy. FSS will not publish anything without your consent. If you have, any queries please email:  dataprotection@fss.scot.  alternatively, return by post to the address given on page 1. 
6. In accordance with the provisions of Freedom of Information Act (Scotland) 2002/Environmental Information (Scotland) Regulations 2004, all information contained in your response may be subject to publication or disclosure. If you consider that some of the information provided in your response should not be disclosed, you should indicate the information concerned, request that it is not disclosed and explain what harm you consider would result from disclosure. The final decision on whether the information should be withheld rests with FSS. However, we will take into account your views when making this decision.  
7. Any automatic confidentiality disclaimer generated by your IT system will not be considered as such a request unless you specifically include a request, with an explanation, in the main text of your response. 
8. A detailed Privacy Policy is available on our website, that explains how FSS will safeguard and process any personal identifiable information that we collect from you in relation to this consultation. 

Further information

9. A list of interested parties to whom this letter is being sent appears in Annex B.  Please feel free to pass this document to any other interested parties, or send us their full contact details and we will arrange for a copy to be sent to them direct. 

10. Please contact us for alternative versions of the consultation documents in Braille or other languages.
11. Please let us know if you need paper copies of the consultation documents or of anything specified under ‘Other relevant documents’.
12. This consultation has been prepared taking account of the Consultation Criteria.
13. The Consultation Criteria from that Code should be included in each consultation and they are listed below:
The Seven Consultation Criteria
Criterion 1 — When to consult

Formal consultation should take place at a stage when there is scope to influence the policy outcome.

Criterion 2 — Duration of consultation exercises

Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.

Criterion 3 — Clarity of scope and impact

Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals.

Criterion 4 — Accessibility of consultation exercises

Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach.

Criterion 5 — The burden of consultation

Keeping the burden of consultation to a minimum is essential if consultations are

to be effective and if consultees’ buy-in to the process is to be obtained.

Criterion 6 — Responsiveness of consultation exercises

Consultation responses should be analysed carefully and clear feedback should be provided to participants following the consultation.

Criterion 7 — Capacity to consult

Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience.

14. Criterion 2 states that Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.  This consultation is not being held for a full 12 weeks in order to to ensure the amending (Scotland) Regulations can come into force as soon to avoid the risk of being in breach of WTO rules and to align as far as possible with the coming into force of analogous legislation in Wales. 
15. The Code of Practice states that an Impact Assessment should normally be published alongside a formal consultation. However, this consultation is concerned mainly with technical amendments to domestic legislation with costs expected to be minimal in respect of familiarisation. FSS does not propose producing a Business and Regulatory Impact Assessment at present but will revisit, depending on stakeholder feedback to this consultation.

Comments on the consultation process itself

16. We are interested in what you thought of this consultation and would therefore welcome your general feedback on both the consultation package and overall consultation process.  If you would like to help us improve the quality of future consultations, please feel free to share your thoughts with us by sending an email to openness@fss.scot or return by post to the address given on page 1. 

	
	If you would prefer to receive future FSS consultations by e-mail, 

or if you no longer wish to receive information on this subject please notify the named person in this consultation.
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